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 The Company
 The Vendor
 The Purchasers 
◦ The Management Team, often with Investors, which may include a 

Sponsor
 The Management Team
 Investors (where applicable)
 The Sponsor (where applicable)
 Lenders
 Professional Advisors (lawyers, accountants, tax specialists, etc.)

 Retaining professionals to assist with the complexities of the
Management Buyout process allows the Management Team to continue
to focus on the success of the Company while trying to complete the
Management Buyout.
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1. Preliminary Due Diligence

2. Structuring the Management Buyout

3. Financing the Management Buyout

4. Negotiating and Drafting Buyout Documents

5. Negotiating and Drafting Financing Documents

6. Performing Closing Conditions to the Management Buyout

7. Closing the Management Buyout

8. Transitioning the Company
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 Will the Purchasers Acquire Shares or Assets?

◦ A share purchase may be simpler, as the there will be no need for the
transfer or assignment of specific assets. A share purchase can be more
tax efficient. However, the Purchasers will inherit all of the liabilities of the
Company.

◦ An asset purchase affords more flexibility, as the Purchasers can choose
which assets of the Company they want to acquire. This can make the
Management Buyout more complicated, as certain assets may be difficult
to transfer.
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 Structure and Investment Vehicle

◦ When deciding on a structure for the Management Buyout and a vehicle for
the investment, important factors for consideration include tax
consequences, number of shareholders and required consents.

◦ A single newly formed corporation can act as both the investment vehicle
for the Purchasers and as the purchaser of the Company. Or, the
purchasing company can be wholly owned by a holding company, which
holds the investment capital.

◦ Relevant issues to consider when setting up the entity that will purchase 
the Company, and the Holding Company, if applicable, include:
 Who to appoint as directors.
 How the share capital will be structured.
 Proportion of shares held by the Management Team.
 The form of the entity’s Articles.
 Whether there will be a Unanimous Shareholders Agreement
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1. Purchase by the Management Team
◦ Simplifies the transaction by reducing the number of stakeholders and

consequently the number of issues up for negotiation. However, this
option may not be realistic in many scenarios.

◦ Often, the Management Team will pay much of the purchase price of the
Company to the Vendor by way of future earn out payments from the
Company’s profits. Because the Management Team may not have access to
significant capital, earn out amounts can be significant.

◦ Significant earn out amounts increase the Vendor’s risk. The Vendor may 
also retain some control over the business in this scenario. 

2. Equity Financing
◦ Equity can be a cheaper form of financing than debt financing. However,

Investors, depending on the extent of their investment, may have some
control over the operations of the Company. The Management Team will
need to strike a balance between the amount of equity investment they
desire and the amount of control they wish to have over the Company.
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3. Debt Financing
◦ Debt financing is often more expensive than equity financing. Lenders will

not have control over the operations of the Company, but may have
stringent financial requirements. Loans will be secured by the assets of the
entity used to purchase the Company, the Company itself, and the Lender
will likely require the members of the Management Team to provide
personal guarantees and security.
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• Professionals and third party advisors should be relied upon to help achieve an
objective valuation of and purchase price for the Company, so as to help ensure the
fairness of the process and maintain a healthy working relationship between the
Vendor and the Management Team.

• The Management Team may expect the purchase price for the Company to be
reduced, given their previous and ongoing contributions to the Company. However,
these considerations must be balanced against a scenario where the Vendor is
providing a significant portion of the financing for the Management Buyout in the
form of earn out payments or vendor financing. Another consideration is that the
Management Team’s familiarity may result in a greater success for the Company
than if it was sold to a third party.

• In a Management Buyout, the Vendor may not be willing to provide very much in the
way of warranty protection, particularly if the Vendor has been significantly less
involved in the affairs of the Corporation than the Management Team. Conversely,
the Management Team may well be expected to give warranties, and their lawyers
should ensure that these are sufficiently limited.
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• Sponsors or other sophisticated Investors may conduct more extensive due diligence and
expect more contractual protection than other types of Investors.

• Sponsors will already have exit considerations in mind at the time of negotiations and
contract drafting. Sponsors will look to avoid complicated liabilities or material
contingencies that will increase their risk or the difficulty of their future exit.

• If there is a Sponsor or other significant Investors, expect heavy negotiations related to the 
following issues:

• Voting rights;
• Dividend rights;
• Type of securities subscribed for;
• Liquidation preference;
• Management of the company and composition of the board of directors;
• Transfer provisions, including tag-along rights, rights of first refusal, rights of first 

offer and drag-along rights;
• Call rights and put rights;
• Veto or approval rights over corporate actions;
• Pre-emptive rights; and
• Share sale rights.



• Legal counsel should ensure there is sufficient time between signing of the
purchase agreement and closing for the Purchasers to obtain financing.
Financing commonly takes 30-90 days to be secured.

• Some important issues relevant to debt financing documentation will include:
• The priority ranking of the financing;
• Reporting and accountability mechanisms for the benefit of the Lender;
• Notices of default and options to cure;
• Acceleration clauses; and
• Right to enforce security.
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 If any of the existing management employees of the Company will be
terminated in connection with the Management Buyout, they will lack
incentive to assist with the Management Buyout or contribute to the success
of the Company.

 If an Investor or Sponsor will own a majority of the Company after the
Management Buyout, The Management Team may have a conflict of interest
with the Company--their current employer--as they will be working for the
Investor or Sponsor after the Management Buyout.

 The Management Team should be properly incentivized to contribute to the
Company’s success. Any employment agreements and/or equity incentives in
place with the Management Team will need to provide this, while striking an
appropriate balance with any debt acquired by the Company in the
Management Buyout by way of earn outs or debt financing.
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 The Vendor will likely want evidence that the Management Team believes strongly
in the future of the business and has taken on some risk by putting skin in the
game, particularly in the event that the Vendor will be paid a substantial portion of
the purchase price for the Company by way of earn out payments and/or if the
Vendor will be retained as an ongoing advisor to the business. Some relevant
issues related to the ongoing commitment of the Management Team include:

 Reporting and accountability;
 Limits on capital expenditures, hiring and operational expansion;
 Limits on profit taking; 
 Salary and compensation caps;
 Non-competition and non-solicitation obligations; and 
 A consent to the seller taking back or selling all or part of the business in the 

event of a serious default by the Management Team that is not rectified.

 Provisions must be made to address a situation where a member(s) of the
Management Team wants to leave the Company and withdraw their investment in
the Management Buyout.
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 If the Vendor has been heavily involved in the affairs of the Company, it
may be desirable for the Vendor to provide guidance to the Management
Team during the transitioning period.

 The Management Team may have limited experience as business owners
or shareholders. The leadership roles of the Management Team moving
forward should be clearly defined so as to avoid uncertainty.

 There should be a defined timetable and structure by which the
Management Team takes over control of the affairs of the business,
particularly in the areas of debt repayment, capital expenditures,
research and development, employee compensation, bonuses and return
on investment.

 There should be a clear understanding of how the profits of the
Company will be allocated after the Management Buyout.
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 How transitioning is implemented will vary considerably, depending on the
transaction, but certain milestones that the Management Team is expected to
hit can be implemented, along with consequences for missing those
milestones, including:
◦ Purchase price or interest rate adjustments; 
◦ Reductions in personal compensation;
◦ Reduction in control or autonomy; 
◦ Termination with or without a severance package; and
◦ An unwinding of all or part of the deal.

 All of the relevant corporate filings and minute book documentation of the
Company must be updated to reflect the changes resulting from the
Management Buyout.

 Both the Vendor and the Management Team should be prepared for the event
of death, disability, default or insolvency on the part of either party.
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 Counsel for the purchaser must consider the prospectus requirements under
applicable securities laws, as the Purchasers will be investing in the securities
of the entity used to purchase the Company or securities of the Company
itself.

 It is less expensive and time consuming for a private company to issue
securities by way of a private placement, instead of filing a prospectus.

 There may be private placement exemptions available, including:
◦ Private issuer exemption (National Instrument 45-106); or
◦ Accredited investor exemption (National Instrument 45-106).

 The sale of shares may be completed subject to an exemption from the

prospectus requirements.
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Acquisition Documents

Acquisition Agreement
 Sets out the terms of the Management Buyout.

Disclosure Schedules
 Used to disclose material characteristics of the Company.

Ancillary Agreements
 May include escrow agreements, transition services 

agreement, releases, etc. 
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Equity Financing and Management Arrangements

Confidentiality Agreements and Consent of the Vendor
 The Management Team may have employment contracts in place and

fiduciary duties to the Company. In the course of the Management
Buyout, any Investors involved in the transaction will need to see
confidential information related to the Company. A confidentiality
agreement and consent from the Vendor will protect the Management
Team from breaching their duties to the Company in this regard.

Subscription Agreement
 Subscription agreements establish how much equity Investors or a

Sponsor are purchasing as well as the terms of equity and payment.

Unanimous Shareholder Agreement or Limited Partnership Agreement
 These agreements establish rights of the equityholders, including voting

rights, transfer restrictions and management rights.
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Articles and Share Provisions
 The terms of common and/or preferred shares are set out in the 

certificate and articles of incorporation of the Purchasing Company.

Management Equity Incentive Documents

Employment Agreements
 If a Sponsor or Investor acquires a majority stake in the Company in the 

Management Buyout, they may enter into new employment agreements 
with management.
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Debt Financing

Commitment Letter
 A letter from the Lenders to the Vendor and Purchasers committing to 

providing the debt financing for the Management Buyout.

Senior Loan Agreement

Security Documents
 Collateral for the loan.

Guarantee
 The Management Team, the Holding Company (where applicable) and any 

subsidiaries of the Company will guarantee the debt financing.

Other types of Financing
 Other methods of debt financing may include a convertible debenture 

agreement, a note purchase agreement, or a vendor note, along with the 
ancillary documents to each.
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